THURSDAY,  NOVEMBER  3,  1977 

PART  IV 


CONSUMER 
PRODUCT  SAFETY 
COMMISSION 


CONSUMER  PRODUCT 
SAFETY  ACT 


Proposed  Rules  Resarding  Recordkeeping 
of  Consumer  Product  Safety  Complaints 


57642 


PROPOSED  RULES 


[ 6355-01 ] 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[  16  CFR  Part  1145] 

CONSUMER  PRODUCT  SAFETY  COM¬ 
PLAINTS  UNDER  CONSUMER  PRODUCT 
SAFETY  ACT 

Proposed  Rules  for  Recordkeeping 

AGENCY:  Consumer  Product  Safety 
Commission.  , 

ACTION :  Proposed  rule. 

SUMMARY:  The  Commission  proposes 
to  require  under  the  Consumer  Product 
Safety  Act  (CPSA)  that  certain  manu¬ 
facturers  (including  importers),  private 
labelers,  and  distributors  of  all  consumer 
products  within  the  Commission’s  juris¬ 
diction  maintain  records  of  consumer 
product  safety  complaints.  According  to 
the  CPSA,  the  Commission  may  not  reg¬ 
ulate  under  the  CPSA  risks  of  injury 
that  could  be  eliminated  or  reduced  to 
a  sufficient  extent  under  the  transferred 
acts  (the  Federal  Hazardous  Substances 
Act,  the  Poison  Prevention  Packaging 
Act  and  the  Flammable  Fabrics  Act), 
unless  the  Commission  finds  by  rule  that 
it  is  in  the  public  interest  to  do  so.  The 
Commission  has  preliminarily  found  it 
is  in  the  public  interest  to  issue  this  rule 
under  the  CPSA. 

DATE;  Comments  concerning  this  pro¬ 
posal  must  be  received  by  December  19, 
1977. 

ADDRESS:  Comments  should  be  sent  to: 
Office  of  the  Secretary,  Consumer  Prod¬ 
uct  Safety  Commission,  1111  18th  Street 
NW.,  Third  floor,  Washington,  D.C.  20207. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Mana  L.  Jennings,  Product  Defect  Cor¬ 
rection  Division,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207,  301-492-6608. 

SUPPLEMENTARY  INFORMATION: 
The  purpose  of  this  document  is  to  pro¬ 
pose  a  rule,  under  section  30(d)  of  the 
Consumer  Product  Safety  Act  (CPSA), 
15  U.S.C.  2079(d)  to  find  that  it  is  in  the 
public  interest  to  require  a  system  of  rec¬ 
ord  keeping  for  consumer  complaints 
under  section  16(b)  of  the  CPSA  (15 
U.S.C.  2065(b)).  The  Commission  has 
proposed  such  a  recordkeeping  rule  else¬ 
where  in  the  Federal  Register  today. 
The  Commission  believes  it  has  authority 
vmder  the  Flammable  Fabrics  Act  (15 
U.S.C.  1191)  (FFA) ,  the  Federal  Hazard¬ 
ous  Substances  Act  (15  U.S.C.  1261) 
(FHSA) ,  and  Poison  Prevention  Packag¬ 
ing  Act  of  1970  (15  U.S.C.  1472)  (PPPA) 
to  require  manufacturers,  importers,  pri¬ 
vate  labelers,  and  distributors  of  con¬ 
sumer  products  subject  to  those  acts  to 
maintain  records  of  consumer  product 
safety  complaints  and  to  require  private 
labelers  and  distributors  to  forward  a 
copy  of  any  such  complaint  to  the  ap- 
propirate  private  labeler  or  distributor 
within  a  specified  time. 


For  example,  section  5(c)  of  the  FFA 
(15  U.S.C.  1194(c)  allows  the  Commis¬ 
sion  to  prescribe  such  rules  and  regula¬ 
tions,  including  provisions  for  mainte¬ 
nance  of  records,  as  may  be  necessary  and 
proE>er  for  administration  and  enforce¬ 
ment  of  the  FFA.  The  FHSA,  at  section 
10  (15  U.S.C.  1269)  provides  the  Com¬ 
mission  authority  to  promulgate  regula¬ 
tions  for  the  efficient  enforcement  of  that 
act.  The  PPPA  is  enforced  imder  the  pro¬ 
visions  of  the  FHSA  and  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321),  which  also  provides  authority  to 
issue  regulations  for  efficient  enforce¬ 
ment  of  the  Act  (21  U.S.C.  371).  There¬ 
fore,  the  Commission  also  would  have  au¬ 
thority  under  the  PPPA  to  issue  such  rec¬ 
ordkeeping  rules. 

However,  the  Commission  prelimi¬ 
narily  finds  it  is  in  the  public  interest  to 
establish  such  requirements  by  issuing 
one  regulation  vmder  the  CPSA.  The 
Commission  believes  it  would  be  unneces¬ 
sarily  confusing  and  miwieldy  to  issue 
separate  recordkeeping  regulations  vmder 
the  CPSA,  FHSA,  FFA,  and  PPPA.  The 
Commission  recognizes  that  some  firms 
may  manufacture,  distribute,  or  sell  con¬ 
sumer  products  subject  to  more  than  one 
of  these  acts,  and  it  could  be  confusing 
to  be  subject  to  more  than  one  regula¬ 
tion,  even  if  the  regulations  were  sub¬ 
stantially  the  same. 

In  addition,  there  would  be  an  added 
burden  on  the  Commission  in  issuing 
four  separate  documents  and  on  the 
public  in  commenting  on  four  separate 
documents. 

Therefore,  the  Commission  proposes 
below  to  issue  rules  for  recordkeeping 
regarding  consumer  product  safety 
complaints  vmder  the  Consumer  Product 
complaints  under  the  Consumer  Product 
subject  to  the  acts  the  Commission  ad¬ 
ministers. 

Accordingly,  pvu*suant  to  provisions  of 
the  Consvuner  I>roduct  Safety  Act  (sec. 
30(d),  86  Stat.  1231,  as  amended  90  stat. 
510:  15  U.S.C.  2079(d)),  the  Commission 
proposes  that  Title  16,  Chapter  n.  Sub¬ 
chapter  B,  Part  1145  be  amended  by  add¬ 
ing  the  following  new  §  1145.6; 

§  1145.6  Recordkeeping  regarding  con¬ 
sumer  product  safety  complaints. 

The  Commission  finds  that  it  is  in  the 
public  interest  to  issue  one  regulation 
under  section  16(b)  of  the  Consumer 
Product  Safety  Act  (15  U.S.C.  2065(b)) 
to  require  certain  manufacturers,  im¬ 
porters,  private  labelers,  and  distribu¬ 
tors  of  consvuner  products  to  maintain 
records  of  consumer  product  safety  com¬ 
plaints  rather  than  issuing  separate 
regulations  under  the  Consumer  Prod¬ 
uct  Safety  Act,  the  Flammable  Fabrics 
Act,  the  Federal  Hazardous  Substances 
Act,  and  the  Poison  Prevention  Packag¬ 
ing  Act  of  1970.  The  Commission  makes 
this  finding  because  it  would  be  too  con¬ 
fusing  and  unwieldy  to  issue  separate 
regulations  under  each  act.  Therefore, 
such  rule  shall  be  issued  vmder  the  CPSA. 

Interested  persons  are  invited  to  sub¬ 
mit  on  or  before  December  19, 1977,  writ¬ 
ten  comments  regarding  this  proposal. 


Written  comments  and  any  acciunpany- 
ing  data  or  material  should  be  submit¬ 
ted  preferably  in  five  copies  addressed 
to  the  Secretary,  Consvuner  Product 
Safety  Commission,  Washington,  D.C, 
20207.  Comments  may  be  accompanied 
by  a  memorandvun  or  brief  in  support 
thereof.  Received  comments  may  be  seen 
in  the  Office  of  the  Secretary,  'Third 
Floor,  nil  18th  Street,  NW.,  Washing¬ 
ton,  D.C.  during  working  hours  Monday 
through  Friday. 

Dated:  October  31, 1977. 

Richard  E.  Rapps, 
Secretary,  Consumer  Product 
Safety  Commission. 

(PR  Doc.77-31828  Filed  ll-2-77;8:45  am] 


[ 6355-01  ] 

[16CFR  Part  1120] 

CONSUMER  PRODUCT  SAFETY 
COMPLAINTS 

Proposed  Recordkeeping  Rules 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Proposed  rules. 

SUMMARY :  This  document  contains 
proposed  recordkeeping  rules  under  the 
Consumer  Product  Safety  Act,  which 
would  require  manufacturers  (including 
Importers) ,  private  labelers,  and  distrib¬ 
utors  of  all  consumer  products  within  the 
the  jurisdiction  of  the  Commission  to 
maintain  records  of  consumer  product 
safety  complaints.  The  purpose  of  the 
rules  is  to  assist  subject  firms  and  the 
Commission  in  identifying  and  correct¬ 
ing  actual  or  potential  consumer  product 
safety  hazards  and  to  assist  the  Commis¬ 
sion  in  determining  compliance  with  the 
laws  it  administers.  These  proposed  rules 
revise  the  recordkeeping  rules  the  Com¬ 
mission  proposed  on  September  3,  1974. 

DATE:  It  is  proposed  that  the  record¬ 
keeping  rules  will  be  effective  thirty  (30) 
days  after  Part  1120  is  issued  by  the 
Commission.  Comments  concerning  the 
proposed  rules  should  be  received  by  De¬ 
cember  19,  1977.  Comments  received  af¬ 
ter  the  expiration  of  the  comment  period 
will  be  considered  to  the  extent  prac¬ 
ticable. 

ADDRESSES:  Written  comments,  pref¬ 
erably  in  five  (5)  copies,  should  be  sub¬ 
mitted  to  the  Secretary,  Consumer  Prod¬ 
uct  Safety  Commission,  Washington, 
D.C.  20207.  All  material  which  the  Com¬ 
mission  has  that  is  relevant  to  the  pro¬ 
posed  rules,  including  comments  re¬ 
ceived  concerning  the  prior  proposed 
rules  and  those  received  on  this  proposal, 
may  be  seen  in,  or  copies  obtained  from, 
the  Office  of  the  Secretary,  Third  Floor, 
nil  18th  Street  NW.,  Washington,  D.C. 
20207. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Mana  L.  Jennings,  Product  Defect  Cor¬ 
rection  Division,  Consvuner  Product 
Safety  Commission,  Washington,  D.C. 
20207.  301-492-6608. 
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SUPPLEMENTARY  INFORMATION: 

A.  Backgroxtnd 

In  this  document,  the  Consumer  Prod¬ 
uct  Safety  Commission  proposes  for  com¬ 
ment  rules  for  recordkeeping  issued  pur¬ 
suant  to  sections  16(b)  and  30(d)  of  the 
Consumer  Product  Safety  Act,  as 
amended  (CPSA  or  the  Act)  (15  U.S.C. 
2066(b)  and  2079(d)).  This  proposed 
Part  1120  supersedes  and  withdraws  the 
Part  1120  proposed  on  September  3, 
1974  (39  FR  31916-18). 

The  proposed  rules  would  require 
manufacturers,  importers,  private  label¬ 
ers,  and  distributors  of  consumer  prod¬ 
ucts  to  maintain,  for  three  (3)  years 
from  receipt,  records  of  consumer  prod¬ 
uct  safety  complaints.  Under  certain 
circumstances  private  labelers  and  dis¬ 
tributors  would  be  excused  from  main¬ 
taining  records.  (See  §  1120.3,  below.) 

Section  16(b)  of  the  Act  requires  every 
manufactiu*er  (including  importer) , 
private  labeler,  or  distributor  of  a  con¬ 
sumer  product  to  establish  and  maintain 
such  records,  make  such  reports,  and 
provide  such  information  as  the  Con¬ 
sumer  Product  Safety  Commission  may 
by  rule  reasonably  require  for  the  pur¬ 
poses  of  implementing  the  Act  or  to  de¬ 
termine  compliance  with  rules  or  orders 
prescribed  under  the  Act. 

Section  16(b)  also  requires  every  man¬ 
ufacturer  (including  importer),  private 
labeler,  or  distributor  of  a  consiuner 
product,  upon  request  of  an  ofllcer  or 
employee  duly  designated  by  the  Com¬ 
mission,  to  permit  the  Inspection  of  ap¬ 
propriate  books,  records,  and  papers 
relevant  to  determining  whether  such 
person  has  acted  or  is  acting  in  compli¬ 
ance  with  the  Act  and  rules  imder  the 
Act. 

The  Commission  has  had  four  years 
of  experience  in  regulating  under  and  en¬ 
forcing  the  CPSA,  the  Flammable 
Fabrics  Act  (FFA) ,  the  Federal  Hazard¬ 
ous  Substances  Act  (FHSA) ,  the  Refrig¬ 
erator  Safety  Act  (RSA) ,  and  the  Poison 
Prevention  Packaging  Act  (PPPA).  In¬ 
vestigating  companies  and  regvilated  in¬ 
dustries,  writing  safety  standards  and 
regulations,  enforcing  statutes  and  regu¬ 
lations,  and  educating  both  consvuners 
and  industry  have  convinced  the  Com¬ 
mission  of  the  need  for  and  reasonable¬ 
ness  of  this  proposed  Part  1120. 

The  Commission  believes  that  this  pro¬ 
posed  Part  1120  is  essential  to  effective 
enforcement  of  the  C7PSA,  especially  sec- 
Uon  15(b)  (15  U.S.C.  2064(b))  which 
the  Commission  considers  a  primary 
source  of  information  about  the  safety  of 
consumer  products.  In  the  opinion  of  the 
Commission  proposed  Part  1120  will  as¬ 
sist  subject  firms  in  the  sometimes  diffi¬ 
cult  task  of  evaluating  information  about 
a  consumer  product  by  assuring  that 
consumer  product  safety  complaints  and 
related  documents  are  retained  and 
available.  The  consumer  product  safety 
complaint  files  will  also  assist  the  Com¬ 
mission  in  its  “timeliness”  investigations. 
In  both  instances,  the  required  records 
can  be  guideposts,  pointing  the  way  to 
actual  and  potential  product  hazards  or 


defects  and  serving  to  alert  both  subject 
firms  and  the  Commission  to  areas  need¬ 
ing  attention. 

Moreover,  proper  records  will  assist 
subject  firms  should  a  notice  and  recall, 
repair,  or  replacement  program  (whether 
voluntary  or  mandatory)  become  neces¬ 
sary.  If  the  subject  firm  has  received 
consvuner  product  safety  complaints  and 
has  retained  records  as  required  by  pro¬ 
posed  §  1120.3(d)  and  recommended  in 
proposed  subsection  1120.3(e),  the  scope 
of  the  notice  and  recall,  repair,  or  re¬ 
placement  may  be  delineated  by  the  in¬ 
formation  in  the  files,  assuming  other 
factors,  such  as  engineering  data,  are  in 
accord. 

The  Commission  believes  that  this 
proposed  Part  1120  will  assist  the  Com¬ 
mission  staff  in  identifying  and  correct¬ 
ing  actual  and  potential  consumer  prod¬ 
uct  safety  hazards,  particularly  with  re¬ 
spect  to  section  15  of  the  CPSA.  In  addi- 
tion,  the  required  records  will  enable 
diUy-designated  Commission  officers  and 
employees  to  ascertain  and  assess  sub¬ 
ject  firms’  levels  of  compliance  with  the 
law,  thus  enabling  the  Commission  to 
protect  consiuners  and  the  public  health 
and  safety. 

For  the  foregoing  reasons,  the  Com¬ 
mission  believes  that  this  proposed  Part 
1120  is  reasonably  required  to  implement 
the  Act  and  to  determine  compliance 
with  rules  and  orders  of  the  Commis¬ 
sion. 

B.  Persons  Subject  to  Part  1120 

The  recordkeeping  requirements  set 
forth  in  this  proposed  Part  1120  apply 
to  manufacturers  (including  importers), 
private  labelers,  and  distributors  of  con¬ 
sumer  products  subject  to  the  Consumer 
Product  Safety  Act,  as  amended  (15 
U.S.C.  2051  et  seq.)  (CPSA) ;  Refrigera¬ 
tor  Safety  Act  (15  U.S.C.  1211  et  seq.) 
(RSA) ;  the  Flammable  Fabrics  Act.  as 
amended  (15  U.S.C.  1191  et  seq.)  (FFA) ; 
the  Federal  Hazardous  Substances  Act, 
as  amended  (15  U.S.C.  1261  et  seq.) 
(FHSA) :  and  the  Poison  Prevention 
Packaging  Act  of  1970  (15  U.S.C.  1472  et 
seq.)  (PPPA). 

Section  30(d)  of  the  CPSA  (15  U.S.C. 
2079(d))  provides  that  the  Commission 
may  by  riile  find  that  it  is  in  the  public 
interest  to  regulate  under  the  CPSA 
a  risk  of  injury  which  is  associated  with 
a  consumer  product  and  which  could  be 
eliminated  or  reduced  to  a  sufficient  ex¬ 
tent  by  action  under  the  FFA,  the  FHSA, 
or  the  PPPA.  In  proposed  16  CFR  1145.6 
the  Commission  has  preliminarily  made 
such  a  finding  and  in  this  issue  of  the 
Federal  Register  seeks  comment  on  the 
finding.  Accordingly,  the  Commission 
proposes  that,  when  final.  Part  1120  will 
require  manufacturers  (including  im¬ 
porters),  private  labelers,  and  distrib¬ 
utors  of  all  consumer  products  subject 
to  the  jurisdiction  of  the  Commission  to 
establish  and  maintain  consumer  prod¬ 
uct  safety  complaint  records. 

Comments  received  on  the  original 
proposal  from  various  industry  associa¬ 
tions  pointed  out  that  private  labelers 
and  distributors  are  rarely  in  a  position 


to  address  problems  raised  by  consumer 
product  safety  complaints,  do  not  com¬ 
pile  the  records  enumerated  in  the  orig¬ 
inally  proposed  Part  1120,  and  are  finan¬ 
cially  luiable  to  maintain  the  records. 
ITie  proposed  rule  §  1120.3(b) )  has  been 
revised  to  allow  any  private  labeler  or 
distributor  a  choice:  Maintain  the  re¬ 
quired  records  or  forward  to  the  appro¬ 
priate  manufacturer  (including  im¬ 
porter)  any  consumer  product  safety 
complaint  and  maintain  minimal  records 
for  a  period  of  three  (3)  years  from  the 
date  of  receipt  of  the  complaint.  The 
record  of  complaints  forwarded  need  be 
no  more  than  a  ledger  that  records  com¬ 
plaints  received  by  their  date,  source  and 
product  involved,  and  the  name  and  ad¬ 
dress  of  the  manufacturer  or  importer  to 
whom  it  was  forwarded,  and  the  date  of 
forwarding.  Proposed  §  1120.3(b),  below, 
does  not  apply  to  private  labelers  or  dis¬ 
tributors  who  are  the  manufacturers 
(including  importers)  of  the  products 
about  which  consumer  product  safety 
complaints  are  received;  those  persons 
must  meet  the  requirements  of  §  1120.- 
3(a).  Proposed  §  1120.3(b),  below,  is  not 
intended  to  discourage  private  labelers 
and  distributors  of  consumer  products 
from  maintaining  records  as  set  forth  in 
proposed  §§  1120.3  (d)  and  (e),  but  it 
does  not  require  that  such  records  be 
maintained  if  the  consumer  product 
safety  complaints  are  forwarded  to  the 
manufacturer  (including  importer) . 

Several  commenters  addressed  the  eco¬ 
nomic  burden  the  recordkeeping  required 
by  the  previously  proposed  Part  1120 
would  have  on  retailers.  Section  16(b) 
of  the  CPSA  (15  U.S.C.  2065(b) )  excludes 
retailers  in  its  listing  of  those  who  may 
be  required  to  keep  records.  As  is  made 
clear  by  proposed  S  1120.1(b),  this  pro¬ 
posed  Part  “does  not  apply  to  retailers 
who  are  not  manufacturers  (including 
importers),  private  labelers,  or  distrib¬ 
utors  of  the  products  about  which  con¬ 
sumer  product  safety  complaints  are  re¬ 
ceived.”  Although  not  required  to.  do 
so,  retailers  are  encouraged  to  forward 
consumer  product  safety  complaints  to 
the  appropriate  manufacturer  (including 
importer) ,  private  labeler  or  distributor. 

As  originally  proposed.  Part  1120  re¬ 
quired  all  subject  firms  to  maintain  con¬ 
sumer  product  safety  complaints.  Sev¬ 
eral  comments  were  received  which 
stated  that  this  requirement  would  have 
a  harsh  effect  on  small  business.  In  this 
proposed  Part  1120  the  Commission  con¬ 
tinues  the  requirement  tfiat  all  subject 
firms,  regardless  of  size,  maintain  records 
of  consumer  product  safety  complaints. 

The  Commission  has  retained  this  re¬ 
quirement  because  those  subject  firms 
(both  large  and  small)  which  manufac¬ 
ture  or  distribute  safe  products  will  re¬ 
ceive  few,  if  any,  consumer  product 
safety  complaints  and  will,  therefore, 
have  virtually  no  records  to  maintain. 
However,  where  a  subject  firm  manufac¬ 
tures  or  distributes  a  consumer  product 
which  is  or  potentially  is  defective  or 
hazardous,  the  Commission  believes  that 
the  records  of  the  consumer  product 
safety  complaints  will  provide  an  excel- 


FEDERAL  REGISTER,  VOL.  42,  NO.  212— THURSDAY,  NOVEMBER  3,  1977 


57644 

lent  warning  system  to  alert  the  manu¬ 
facturer  or  distributor  (regardless  of 
size)  to  the  problem. 

The  Commission  carefully  considered 
a  staff  proposal  which  would  have  ex¬ 
cepted  from  this  Part  those  manufac- 
txirers  (excluding  importers) ,  private  la¬ 
belers,  and  distributors  who  have  fewer 
than  ten  (10)  employees  and  importers 
whose  annual  gross  value  of  goods  han¬ 
dled  is  less  than  one  million  dollars.  How¬ 
ever,  the  Commission  did  not  incorporate 
the  proposal  because  it  believes  that  it 
has  insufficient  information  upon  which 
to  basis  a  decision  about  an  exception 
for  small  business.  Accordingly  and  with¬ 
out  agreeing  or  disagreeing  with  the  con¬ 
cept  of  excepting  small  business  from 
this  proposed  Part  1120,  the  Commission 
especially  solicits  comments  addressed  to 
these  issues:  (1)  Should  there  be  an 
exception  from  this  Part  1120  for  small 
business?  (2)  If  so,  what  should  the  def¬ 
inition  of  “small  business”  be  in  the  con¬ 
text  of  this  rule?  (3)  Should  the  defini¬ 
tion  of  small  business  be  different  for 
manufacturers,  importers,  private  label¬ 
ers,  and/or  distributors? 

C.  Provisions  of  Part  1120 

Section  1120.3,  below,  requires  that 
records  be  maintained  for  a  period  of 
not  less  than  three  (3)  years.  In  response 
to  the  original  proposal,  many  comments 
addressed  the  section  of  tlie  originally 
proposed  Part  1120  which  established  a 
five  (5)  year  retention  period.  Several 
commenters  requested  clarification  of 
the  method  for  computation  of  the  re¬ 
tention  period.  In  addition,  industry  rep¬ 
resentatives  generally  stated  that  the 
proposed  rule  required  an  unreasonably 
long  period  of  retention  and  suggested 
a  two  (2)  year  period;  consumer  advo¬ 
cates  generally  argued  that  the  proposed 
rule  was  too  restrictive  and  suggested  a 
“sliding”  retention  period  based  on  the 
product-life  of  the  product  involved. 
After  consideration  of  the  comments,  the 
Commission  has  revised  and  clarified 
the  proposed  rule  on  retention  to  require 
that  records  relating  to  each  consumer 
product  safety  complaint  must  be  re¬ 
tained  for  at  least  three  (3)  years  from 
the  date  of  receipt  of  the  complaint. 

Section  1120.3(d),  below,  describes  the 
records  which  shall  be  maintained.  Sec¬ 
tion  1120.3(e),  below,  sets  forth  the  rec¬ 
ords  which  the  Commission  recommends 
be  maintained  where  available  to  the 
subject  firm.  It  should  be  noted  that,  with 
the  exception  of  reducing  oral  com¬ 
munications  to  writing  §§  1120.3  (d)  and 
(e)  do  not  require  the  creation  of  any 
documents;  they  do  require  and  recom¬ 
mend,  resp>ectively,  the  retention  of  cer¬ 
tain  documents  once  they  are  in  exist¬ 
ence  or  come  into  possession  of  subject 
firms. 

The  staff  had  proposed  that  retention 
of  the  documents  listed  in  §  1120.3(e), 
below,  be  made  mandatory.  After  care¬ 
ful  consideration,  the  Commission  de¬ 
cided  to  recommend,  not  require,  reten¬ 
tion  of  those  documents.  Nevertheless, 
the  Commission  solicits  comments  on 
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whether  it  should  require  that  these 
items  be  retained  for  the  same  period  of 
time  as  the  complaints  with  which  they 
are  associated  and  whether  any  class  of 
dociunent  currently  listed  should  be  de¬ 
leted  or  any  others  added 

Industry  commenters  expressed  con¬ 
cern  that  records  of  legal  actions  would 
interfere  with  the  atomey-client  privi¬ 
lege,  noted  that  the  originally  proposed 
rule  was  too  vague,  and  asserted  that  re¬ 
quiring  written  records  of  oral  consumer 
product  safety  complaints  was  overbur¬ 
dening  and  harassing.  Comments  from 
consumers  favored  requiring  written 
memoranda  of  all  oral  communications 
relating  to  a  consumer  product  safety 
complaint. 

Proposed  §  1120.2(e)  includes  in  the 
definition  of  a  consumer  product  safety 
complaint  the  record  of  a  lawsuit  actu¬ 
ally  filed  in  which  it  is  alleged  that  a 
product  manufactured,  imported  or  dis¬ 
tributed  by  the  firm  subject  to  these  reg¬ 
ulations  is  unsafe  or  is  associated  with  an 
actual  or  potential  death,  illness,  or  in¬ 
jury.  Receipt  of  judicial  pleadings  or  a 
notice  of  intention  to  commence  a  law¬ 
suit  may  be  the  first  notice  a  firm  has  of 
a  safety-related  problem.  In  proposed 
§  1120.3(e)  (3),  the  Commission  recom¬ 
mends  that  minimal  records  of  legal  pro¬ 
ceedings  be  retained  where  associated 
with  a  complaint  existing  prior  to  the 
commencement  of  the  lawsuit.  The  Com¬ 
mission  does  not  believe  the  minimal  in¬ 
formation  provided  for  in  proposed 
§§  1120.2(c)  and  1120.3(e)  will  interfere 
with  the  attorney-client  relationship. 

The  requirement  that  oral  commimi- 
cations  be  reduced  to  writing  is  retained. 
Time  is  of  the  essence  in  safety-related 
product  evaluation,  but  considerable 
time  may  elapse  between  receipt  of  an 
oral  complaint  and  a  follow-up  written 
complaint.  Therefore,  the  Commission 
believes  the  written  memorandum  is  nec¬ 
essary  to  assure  prompt  respx)nse  and 
evaluation  by  the  subject  firm. 

Several  consumer  advocates  com¬ 
mented  that  existing  records  of  consumer 
product  safety  complaints  were  not  ad¬ 
dressed  in  the  originally  proposed  Part 
1120.  Proposed  i  1120.4,  below,  requires 
the  retention  for  a  period  of  at  least 
three  (3)  years  of  records  and  files  of 
consumer  product  safety  complaints  re¬ 
ceived  prior  to  the  effective  date  of  this 
Part  1120. 

Industry  commenters  were  in  many  in¬ 
stances  concerned  that  the  rules  did  not 
provide  adequate  protection  for  trade 
secrets,  confidential  commercial  or  fi¬ 
nancial  information,  and  other  informa¬ 
tion  which  might  be  exempted  from  pub¬ 
lic  disclosure.  The  proposed  §  1120.5  was 
added  to  alleviate  any  uncertainty  in  this 
area  and  to  give  specific  guidance  to  a 
subject  firm  which  believes  that  infor¬ 
mation  provided  to  the  Commission  is 
entitled  to  exemption  from  public  dis¬ 
closure  under  the  provisions  of  the  Free¬ 
dom  of  Information  Act,  as  amended  (5 
U.S.C.  552(b) ),  or  section  6(a)  (2)  of  the 
CPSA  (15  U.S.C.  2055(a)(2)).  Contrary 
to  the  assertions  of  some  commenters, 
records  required  to  be  kept  by  this  pro¬ 
posed  Part  1120  are  not  freely  available 


to  the  public.  While  the  records  remain 
in  the  possession  of  the  subject  firm,  ac¬ 
cess  by  persons  other  than  Commission 
employees  or  officers  may  be  had  only 
through  legal  process  (such  as  subpoena 
or  discovery) .  Once  the  records  are  in  the 
possession  of  the  Commission  and  exempt 
status  has  been  timely  claimed,  access 
may  be  had  only  upon  a  Commission  de¬ 
cision  pursuant  to  the  Commission’s 
Freedom  of  Information  Act  regulations 
(16  CFR  Part  1015,  February  22,  1977; 
42  FR  10490)  that  the  records  do  not 
contain  trade  secrets,  confidential  com¬ 
mercial  or  financial  information  and  do 
not'  invade  an  individual’s  personal 
privacy.  Moreover,  use  of  any  records  or 
other  evidence  during  a  legal  proceeding 
is  limited  by  considerations  of  admissi¬ 
bility  (that  is,  relevancy  and  material¬ 
ity).  Any  person  seeking  to  introduce 
records  required  to  be  kept  by  this  pro¬ 
posed  Part  would  have  to  meet  the  evi¬ 
dentiary  burden.  This  is  the  maximum 
protection  available  for  any  records 
maintained  in  the  normal  course  of  busi¬ 
ness,  and  the  Commission  believes  it  is 
adequate. 

Most  of  the  industry  cormnenters 
made  reference  to  the  originally-pro¬ 
posed  section  of  Part  1120  on  access  to 
and  copying  of  the  required  consumer 
product  safety  complaint  records.  Be¬ 
cause  this  proposed  Part  1120  deals  with 
recordkeeping  and  not  establishment  in¬ 
spections  and  because  section  16  of  the 
CPSA  (15  U.S.C.  2065)  contains  provi¬ 
sions  for  the  access  and  inspection  of 
records,  this  proposed  Part  1120  contains 
no  access  section. 

In  addition,  restrictions  on  the  form  in 
which  records  are  maintained  have  been 
removed.  Records  may  be  kept  in  any 
form  or  by  any  means  which  allows  them 
to  be  retrieved  by  category  of  products 
(|  1120.3f)). 

Finally,  the  Commission  has  consid¬ 
ered  and  where  appropriate  has  adopted 
various  technical  and  language  changes 
suggested  by  the  commenters. 

These  prop>o6ed  rules  constitute  a 
complete  revision  of  the  originally  pro¬ 
posed  rules.  The  above  discussion  of 
changes  in  and  additions  to  these  rules 
from  the  rules  proposed  by  the  Com¬ 
mission  on  September  3,  1974,  is  not  in¬ 
tended  to  be,  and  should  not  be  con¬ 
strued  as,  exhaustive.  Very  few  provi¬ 
sions,  if  any,  are  being  reproposed  as 
originally  proposed  on  September  3, 
1974. 

Accordingly,  under  the  provisions  of 
the  Consumer  Product  Safety  Act  (sec¬ 
tions  16(b)  and  30(d),  Pub.  L.  92-573, 
86  Stat.  1222,  1236;  15  U.S.C.  2065(br, 
2079(d),  the  Consumer  Product  Safety 
Commission  proposed  that  Title  16, 
Chapter  n.  Subchapter  B  of  the  Code  of 
Federal  Regulations  be  amended  by  add¬ 
ing  a  new  Part  1120  as  follows: 

PART  1120— RECORDKEEPING  REGARD¬ 
ING  CONSUMER  PRODUCT  SAFETY 
COMPLAINTS 

Sec. 

1120.1  Purpose  and  scope. 

1120.2  Definitions. 

1120.3  Records. 

1 1 20 .4  Pre  -existing  records. 
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1120.5  Conndentlallty  and  disclosure  ot 

data. 

1120.6  Sanctions. 

Authobitt:  Secs.  16(b),  30(d).  Pub.  L.  92- 
673,  86  Stat.  1222,  1236;  (IS  U.S.C.  2065(b), 
2079(d)). 

§1120.1  Purpose  and  scope. 

(a)  This  Part  1120  is  prcwnulgated 
under  the  authority  of  sections  16(b)  and 
30(d)  of  the  Consumer  Product  Safety 
Act.  as  amended  (CPSA)  (15  U.S.C.  2065 

(b)  and  2079(d)),  and  prescribes  the 
consumer  product  safety  complaint  rec¬ 
ords  which  manufacturers  (including 
importers),  private  labelers,  and  dis¬ 
tributors  must  maintain. 

(b)  This  Part  1120  applies  to  manu¬ 
facturers  (including  importers),  private 
labelers,  and  distributors.  This  Part  1120 
does  not  apply  to  retailers  who  are  not 
manufacturers  (Including  importers) , 
private  labelers  or  distributors  of  the 
consumer  products  about  which  con¬ 
sumer  product  safety  complaints  are 
received.  However,  each  retailer  is  urged 
to  assist  in  carrying  out  the  purpose 
of  this  Part  by  forwarding  consumer 
product  safety  complaints  which  are  re¬ 
ceived  by  him  or  her  to  the  responsible 
manufacturer  (Including  importer),  pri¬ 
vate  labeler  or  distributor. 

(c)  This  Part  1120  applies  to  manu¬ 
facturers  (Including  importers),  private 
labelers,  and  distributors  of  all  consumer 
products  (including  imports)  subject  to 
Consumer  Product  Safety  Act,  as 
amended  (15  U.S.C.  2051  et  seq.) 
(CPSA) ;  the  Refrigerator  Safety  Act  (15 
U.S.C.  1211  et  seq.)  (RSA) ;  the  Flam¬ 
mable  Fabrics  Act,  as  amended  (15 
U.S.C.  1191  et  seq.)  (FFA) ;  the  Federal 
Hazardous  Substances  Act,  as  amended 
(15  U.S.C.  1261  et  seq.)  (FHSA) ;  and 
the  Poison  Prevention  Packaging  Act  of 
1970  (15  U.S.C.  1472  et  seq.)  (PPPA). 
The  term  consumer  product  is  defined  in 
section  3  of  the  CPSA  (15  U.S.C.  2052). 

(d)  This  Part  1120  is  made  applicable 
to  the  FFA,  the  FHSA,  and  the  PPA  by 
16  CFR  1145.6. 

§  1120.2  Definitions. 

(a)  The  definitions  of  terms  set  forth 
in  section  3  of  the  Consumer  Product 
Safety  Act  (15  U.S.C.  2052)  shall  apply 
to  this  Part  1120. 

(b)  "Category  of  products”  means  ge¬ 
neric  product  type  having  the  same  or 
similar  construction  and  function. 

(c)  “Consumer  product  safety  ctMn- 
plaint”  or  "complaint”  means  any  oral 
or  written  communication  which  (1)  is 
received  in  the  ordinary  course  of  busi¬ 
ness  by  a  manufacturer  (including  an 
importer) ,  private  labeler,  or  distributor 
from  any  individual  or  organization,  and 

(2)  concerns  a  product  manufactured, 
imported,  or  distributed  by  the  recipient 
of  the  communication,  and  (3)  is  re¬ 
lated  to  the  safety  of  the  product  or 
concerns  a  death,  illness  or  injury  or  po¬ 
tential  for  death,  illness,  or  injury  re¬ 
lated  to  or  caused  by  the  product.  The 
term  Includes  any  such  communication 
made  at  the  time  a  product  is  returned 
by  a  consumer  or  by  an  individual  in 


the  chain  of  distribution.  A  consumer 
product  safety  complaint  may  be  in  the 
form  of  a  commercial  document,  for 
example  a  request  to  return  unsold  in¬ 
ventory  or  adjust  a  price  or  a  request 
for  warranty  service  when  the  stated 
reason  should  reasonably  be  interpreted 
as  disclosing  a  safety  defect.  The  term 
consiuner  product  safety  complaint  also 
includes  the  record  of  any  lawsuit  filed 
that  is  related  to  the  safety  of  the  prod¬ 
uct  or  concerns  a  death,  illness  or  in¬ 
jury,  or  a  potential  death,  illness,  or  in¬ 
jury  related  to  or  caused  by  the  product. 
The  record  shall  include  the  date  filed, 
the  court  in  which  filed,  the  caption  and 
the  docket  number.  The  term  includes 
written  memoranda  of  oral  communica¬ 
tions  which  are  required  to  be  made  pur¬ 
suant  to  section  1120.3(d)(2)  below. 

(d)  "Product”  means  a  consumer 
product  within  the  jurisdiction  of  the 
CrPSA  (15  U.S.C.  2051  et  seq.) ;  the  RSA 
(15  UJS.C.  1211  et  seq.);  the  FFA  (15 
U.S.C.  1191  et  seq.) ;  the  FHSA  (15  U.S.C. 
1261  et  seq.);  and/or  the  PPPA  (15 
U.S.C.  1472  et  seq.) . 

(e)  “Subject  firm”  means  any  manu¬ 
facturer  (including  importer),  private 
labeler,  or  distributor  required  to  keep 
records  pursuant  to  section  16(b)  of  the 
CPSA  (15  U.S.C.  2065(b) )  and  this  part. 

§  1120.3  Records. 

(a)  a  manufacturer  (including  an  im¬ 
porter)  ,  private  labeler,  or  distributor  of 
a  product  shall  maintain  records  as  spec¬ 
ified  in  paragraph  (d)  of  this  section. 
The  records  required  to  be  kept  by  this 
part  shall  be  maintained  for  a  period  of 
not  less  than  three  (3)  years  ffom  the 
date  of  receipt  of  the  consumer  product 
safety  complaint  to  which  they  relate. 
The  records  required  to  be  kept  by  this 
part  shall  allow  information  to  be  re¬ 
trieved  by  category  of  product  and  shall 
be  readily  accessible  and  made  available 
for  inspection  by  a  duly  designated  offi¬ 
cer  or  employees  of  the  Commission  in 
accordance  with  section  16  of  the  CPSA 
(15  U.S.C.  2065)  and  rules  promulgated 
thereunder. 

(b)  A  private  labeler  or  distributor 
shall  be  excused  from  maintaining  rec¬ 
ords  as  specified  in  paragraph  (d)  of 
this  section :  Provided,  The  private 
labeler  or  distributor  forwards  to  the 
appropriate  manufacturer  (including 
importer)  a  copy  of  any  consumer  prod¬ 
uct  safety  complaint  within  five  (5)  days 
of  its  receipt.  A  consumer  product  safety 
complaint  is  deemed  to  be  received  with¬ 
in  the  meaning  of  this  subsection  when 
the  person  receiving  the  information  is 
the  one  responsible  for  handling  com¬ 
plaints.  A  subject  firm  shall  have  a  rea¬ 
sonable  time  to  transmit  the  complaint 
to  the  person  responsible  for  handling 
complaints,  but  in  no  event  more  than 
five  (5)  working  days.  A  private  labeler 
or  distributor  shall  maintain  records  of 
the  consumer  product  safety  complaint, 
the  name  and  address  of  the  manufac¬ 
turer  (including  importer),  and  the  date 
on  which  the  complaint  was  forwarded 
for  each  consumer  product  safety  com¬ 
plaint.  The  records  shall  be  retained  for 


not  less  than  three  (3)  years  from  the 
date  the  complaint  is  received.  This  sub¬ 
section  shall  not  apply  to  private  labelers 
or  distributors  who  are  the  manufac¬ 
turers  Including  importers)  of  the  prod¬ 
ucts  about  which  complaints  are  received. 
Such  persons  shall  keep  records  in  ac¬ 
cordance  with  §  1120.3(a). 

(c)  The  required  records  shall  be 
maintained  at  the  corporate  head¬ 
quarters  or  principal  place  of  business 
in  the  United  States  of  each  subject  firm 
except  that  the  records  may  be  main¬ 
tained  at  such  other  location  (s)  within 
the  United  States  as  may  be  designated 
by  the  subject  fixm,  provided  that  a  list 
of  the  location (s)  of  such  records  is 
maintained  at  the  corporate  head¬ 
quarters  or  principal  place  of  business  in 
the  United  States  of  the  subject  firm. 

(d)  The  record  of  each  consumer  prod¬ 
uct  product  safety  complaint  shall  in¬ 
clude  the  following: 

(1)  A  copy  of  any  written  consumer 
product  safety  complaint. 

(2)  A  written  memorandum  recording 
each  oral  consumer  product  safety  com¬ 
plaint. 

(3)  A  description  of  the  product  or 
category  of  products  involved  including, 
where  available,  the  produpt  name  (ge¬ 
neric  and  trade),  the  model  number,  the 
date  of  manufacture,  and  any  other  iden¬ 
tifying  symbol,  code,  or  designation. 

(e)  In  addition  to  the  documents  re¬ 
quired  by  §  1120.3(d),  the  Commission 
recommends  the  following  records  be 
maintained  if  available  to  the  subject 
firm: 

(1)  Record  of  the  date  th^  consumer 
product  safety  complaint,  whether  writ¬ 
ten  or  oral,  was  received  and  the  name 
and  job  title  of  the  person  to  whom  it 
was  referred. 

(2)  Description  of  the  injury  or  poten¬ 
tial  injury  Involving  or  associated  with 
the  product. 

(3)  Record  of  any  lawsuit(s)  filed  re¬ 
lated  to  the  complaint,  including  as  to 
each  case  the  date  filed,  the  court  in 
which  filed,  the  caption,  and  the  docket 
number. 

(4)  Record  of  any  analysis  of  the  con¬ 
sumer  product  safety  complaint,  or  of 
the  product  involved,  including  but  not 
limited  to  factual  investigation  records, 
tests,  engineering  analysis,  summaries  of 
technical  studies,  design  changes,  and 
memoranda. 

(5)  Record  of  any  notice  to  consumers, 
retailers,  distributors,  private  labelers, 
or  manufacturers  about  the  safety  or  re¬ 
call  of  the  product  or  the  category  of 
products  complained  about  in  the  com¬ 
plaint. 

(6)  Record  of  the  subject  firm’s  re¬ 
sponse  and/or  any  other  followup  to  the 
consumer  product  safety  complaint. 

(7)  Record  of  subject  firm’s  corre¬ 
spondence  with  the  Consumer  Product 
Safety  Commission  about  the  product  or 
category  of  products  to  which  the  com¬ 
plaint  relates. 

(f)  The  records  required  by  this  part 
may  be  maintained  in  hard  copy,  micro¬ 
film,  microfiche,  computer  tape,  or  any 
means  which  allows  them  to  be  retrieved 
by  category  of  product. 
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§1120.4  Pre-existing  records. 

Piles  and  records  which  relate  to  con¬ 
sumer  product  safety  complaints  re¬ 
ceived  prior  to  the  effective  date  of  this 
Part  shall  be  maintained  for  a  period  of 
not  less  than  three  (3)  years  from  the 
effective  date  of  this  Part  1120,  but  need 
not  comply  with  the  requirements  of 
§  1120.3(d). 

§  1120.5  Confidentiality  and  disclosure 
of  data. 

Any  manufacturer  (including  im¬ 
porter),  private  labeler  or  distributor 
who  provides  to  the  Commission  infor¬ 
mation  required  to  be  kept  by  this  part 
1120  and  who  believes  that  any  portion 
of  that  information  is  entitled  to  exemp¬ 
tion  from  public  disclosure  under  the 
provisions  of  the  Freedom  of  Information 
Act,  as  amended  (5  U.S.C.  552  (b)),  or 
section  6  of  the  CPSA  (15  U.S.C.  2055) 
must  accompany  the  information  with  a 
written  request  that  the  information  be 
considered  exempt  from  disclosure  or  in¬ 
dicate  that  such  a  written  request  will 
be  made  within  ten  (10)  working  days  of 
the  providing  of  the  information.  The  re¬ 


quest  shall  (a)  identify  the  portions  of 
the  information  for  which  exemption  is 
claimed  and  (b)  state  the  facts  and  rea¬ 
sons  which  support  the  claimed  exemp¬ 
tion.  The  failure  to  make  a  written  re¬ 
quest  within  the  pr^ribed  time  limit 
will  be  considered  an  acknowledgement 
that  the  subject  firm  does  not  wish  to 
claim  exempt  status.  Information  for 
which  exempt  status  is  claimed  (such  as 
alleged  trade  secrets,  confidential  com¬ 
mercial  or  financial  information,  or  in¬ 
formation  the  disclosure  of  which  would 
constitute  an  imwararnted  invasion  of 
personal  privacy)  shall  not  be  disclosed 
to  the  public  unless  the  Commission  de¬ 
cides  to  release  it  pursuant  to  the  Com¬ 
mission’s  Freedom  of  Information  Act 
regulations  (16  CFR  Part  1015,  February 
22,  1977;  42  FR  10490). 

§  1120.6  Sanctions. 

Failure  or  refusal  to  establish  or  main¬ 
tain  records  as  required  by  section  16(b) 
of  the  CPSA  (15  U.S.C.  2065(b) )  and  this 
part  1120  is  a  prohibited  act  as  defined 
by  section  19(a)  (3)  of  the  CPSA  (15 
U.S.C.  2068(a)  (3))  and  may  subject  the 
violator  to  such  legal  action  provided  in 


the  C7PSA  as  the  Commission  deems 
appropriate. 

Interested  persons  are  invited  to  sub¬ 
mit,  on  or  before  December  19,  1977, 
written  comments  regarding  this  pro¬ 
posed  part  1120.  Comments  received 
after  this  date  will  be  consideerd  if  prac¬ 
ticable.  Commenters  are  requested  to  cite 
the  specific  section  of  this  Part  to  which 
each  commoit  is  addressed.  Comments 
and  any  accompanying  data  or  material 
should  be  sulxnltted,  preferably  in  five 
(5)  copies,  addressed  to  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207.  Ccnnments  may 
be  accompanied  by  a  memorandum  or 
brief  in  support.  Received  comments  and 
accompanying  data  will  be  available  for 
public  review  in  the  Office  of  the  Secre¬ 
tary.  1111  18th  Street  NW.,  Third  Floor, 
Washington,  D.C.  20207. 

Dated:  October  31,  1977. 

Richard  E.  Rapps, 

-  Secretary, 

Consumer  Product  Safety  Commission. 

(FR  Doc.77-31829  Filed  ll-2-77;8:45  am) 
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